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37j1aaf qrvi uar Name & Address

Appellant

1. The Assistant Commissioner
CGST, Division VII, Ahmedabad South
3rd Floor, APM Mall, Anand Nagar Road,
Satellite, Ahmedabad - 380015

Respondent

1. M/s Arvindbhai Ambalal Patel
A/19, Satellite Bunglow, Opp. Sarthak Tower,
Ramdevnagar Road, Ahmedabad -380015 .

al{ arfh zu 3r8ta arr a sriats rra aa al az <a 3ma a uR zenfenR f)a
sag T; #em 3If@rant at 3r@ta u garterma Igda a#a et

0 Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ·

~ xixcb Ix cnT Tlfrarur ~

Revision application to Government of India:

(1) ~ '3c=q I c:;1 ~~. 1994 c#i" 'cfRT 3raa Rh sag ·T; +mi a qaiaa arr cm
'37=f-'cfRT a rer sq # siafa yr)err 3rdaa aft Rra, +a xi'<cblx, fctca" i:i?!IW-1, ~
fcr:rriT. ttsf ifGa, Ria ta +ra, ia mi, fact : 110001 "cb1' c#i" uf aReg

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, R.arliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) z4fa ma #t TR a m Ga it far an f48 aeIr IT 3rI #tar za
fa4tagrIr a aosrIrmaua g mf , za fas8t agr zr qvsra& a fa#t
afar za ft uernt 'gt ma at ufhz a @hr g{ st

· se of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ry or from one warehouse to another during the course of processing of the goods in a
in storage whether in a factory or in a warehouse.
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art a ares fa lz zn 2 faff a w u ma a fa[fat sq)r ca aa
~ ~ 0 (Cl I c;zyen Rd a ra "G'f'r aa #a fa#tz zu rag # Pl litPt a ~ I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the good~ which are exported
to any country or territory outside India.

f zea al {Tara fas@ fa -im a are (iua zu per a) frufa fazu lT<:rf 1fl(Yf "ITT I

In case of goods exported outside India export to Nepal or Bhutan,, without payment of
duty.

~ '3(llli:;'i cBT '3(llli:;'i ~ cB" 'TfdR a fg it spl Re ma al nr{ & ail ha srzr
ult gr err vi fr jct 1Ra 3mgr, 3r4la a zrr uRa cIT ~- ~ <TT ~ if fclc:a"
3rf@,Ru (i.2) 1998 Irr 109 err fzga fag mg st

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '

(1) €hr Gara zges (3781c) Rara8, 2oo1 a fa g # 3iafa RaRf&e qua in y- a
GT. mfrllT i, )fa arer a ufa sm2gt )fa feata i-r #Fl l=J"IB cB" '½lct-<l;l&l-~~ 3f(fm
3rr?gr #t at-t ufji a arr sf am#aa fzn sr afesr rer arar .al gr gff
cB" 3faT@ tTRT 35-~ if frrmftr LITT cB" TfdR cB" ~ cB" "f!T~ "tr3rR-6 ;q@Ff c#l" ~ fr mrfr
afe; y

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order ~ought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRa37r4ea arr uri icaa va a arg q?] zu #a a slit u21 2oo /-Lfm=f
a1ar #t Garg 3it urgi iaaa Va ara a snrar zl at 1o00/- #) #la 4Tarr 4l urg(

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zyca, 4haraa gyea via a 3rjl#tr -urn@rau uf 3flea.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta Gura7 zycn 3rfe)fr, 1944 c#l" tTRT 35-GlT/35-~ cB" 3W@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3cfc'lfciftia qR-c&c; 2 (1) "cb" if ~~ cB"m c#l" 3r4ta, 3r4hit a i #ta zrcn,
a#ta sari glen vi ala srfh4tu naff@raw(free) at uf?a Rh f)fat, 3sq«tar
# 2"m1et, ggIf] ya+ , #Rat ,f@era/y,Gr7sqld-aaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

er than as mentioned in para-2(i) (a) above.

0

0
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The appeal to the Appellate Tribunal shall b.E). filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demc:1nd / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of qossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ufk s« 3mer i a{ pa snkzii a arr star & at ula eitf pl cBT 'T@l"rf
sq[a it fas urn are z rzr a st'gy ft fa feral udl. mf aa a fr
zrnferf 3r4))1 unf@raur at ya r8la zn i#tu r at a or4a fau ua &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for- each.

(4) rlllllle>ill ~~ 1970 "lf~ cffl"~-1 a sif fetffRa fag 3rir a
3r4a ur corr?gr zuenferf Rofu @rant #a am r)a #l a ,Ru 6.6.so h
qr-urarau zyca fea au star afeg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) 0 3rR ~ "l=fllicYIT cm- Rirul ave a fuii at 3it ft ezu 3nffa fqut urat ?& t
Rt zyca, #€ta Gara grca vi ara 3r41#ta =nznf@row (r4ffafen) frn:r:r, 1982 # ffea
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2v Rh grc, ah sara zca ya ar 3r4)ta =mzarferaw( frec),
,for4lat ma # aaaqjr(Demand) vi is(Penalty) c/Jf 10% ~ ~™"
s#Raf ? traif@, 3ff@raa ya sum +o ailsu &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

) 2fluscar zee sittars siafa, fr« ~tr "afaral Duty Demande'd)-
a. (Section)~ 11D~~~mft:r "Ur.TT;
z fane hr@z #feza6t "Ur.TT;
aw kk2fezfut#fu h a<a 2auf.

> ueqas«if ar@eaus?qa arrlgeara, sr8her' aRr art kfg gfr sm fear zrt. .
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xix) amount determined under Section 11 D;
(xx) amount of erroneous Cenvat Credit taken;
(xxi) amount payable under Rule 6 of the Cenvat Credit Rules.

gr32# ,R 3rfle qTf@raur#vrersri zrea srzrar zgena av Rauf@a st "ctT ir fag rg yesk 1o%

{Tarrrsitsrihaau Ralf@a gt aaav€homrauftsraft ?1
·-..

' l~J <,., • - view of above, an appeal against this order shall lie before the Tribunal on payment of
\'. duty demanded where duty or duty and penalty are in dispute, or penalty, where
areme is in dispute."

-~
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-VII, Commissionerate- Ahmedabad South (hereinafter referred to

as the "appellant), on the basis of Review Order No. 22/2021-22 dated

17.06.2022 passed by the Principal Commissioner, Central GST,

Ahmedabad South Commissionerate in terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. CGST/WS07/O&A/OIO-

176/AC-RAG/2021-22 dated 21.03.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST, Division

VII, Commissionerate- Ahmedabad South [hereinafter referred to as

"adjudicating authority] in the case of MIs. Arvindbhai Ambalal Patel,

A/19, Satellite Bungalow, Opposite Sarthak Tower, Ramdevnagar, 0
Ahmedabad - 380015 [hereinafter referred to as the respondent].

2. Briefly stated, the facts of the case are that the respondent was not

registered with the Service Tax department. As per the information received

from the Income Tax Department, the respondent had earned substantial

income from services amounting to Rs.34,11,051/- during FY. 2015-16.

However, the respondent did not obtain service tax registration and did not

pay service tax on these service income. Therefore, the respondent was

issued Show Cause Notice bearing No. V/WS07/O&A/SCN-792/(FY 2015

16)/2020-21 dated 24.12.2020 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.4,94,602/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994

read with Section 70 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order and the

proceedings initiated against the respondent were dropped on the grounds· "- 'ra ·

- Preventive Section of Headquarter, Ahmedabad South had

O
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enquired the matter and the respondent was informed about the conclusion

of the enquiry for the period from FY. 2013-14 to FY. 2016-17.

4. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds :

1. The adjudicating authority has erred in dropping the demand of

service tax without recording any finding on the merits of the case.

11. The only finding given by the adjudicating authority is at Para 5.1 of

the impugned order and only on that basis and without any

verification, the adjudicating authority has concluded the proceedings

in favour of the respondent.

No findings has been recorded as to whether the issue involved in the

enquiry conducted by Preventive Section ofHeadquarter and the issue

in the impugned SCN are the same.

1v. No finding has been recorded as to whether the amount involved in

the enquiry conducted by Preventive Section is inclusive of the

amount involved in the SCN.

v. The only basis on which the issue has been decided is that the matter

was enquired by Preventive Section and the respondent was informed

about conclusion of the enquiry for FY.2013-14 to FY. 2016-17.

5. The respondent have filed their cross;objection to the appeal on

05.01.2023, wherein it was contended that :

► They are in the business of export of services to foreign university and

colleges. The had filed ITR for FY. 2015-16 declaring the receipts

amounting to Rs.34,11,051/-.

► Export of Service Rules were in force wherein it was specifically

provided that no service tax shall be leviable on export of a taxable

service. From 01.07.2012, the Export Rules were rescinded and

henceforth, the location of a taxable service was to be determined in

accordance with the Place of Provision of Service Rules, 2012 and Rule

6A of the Service Tax Rules, 1994.

111.
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► The income received in the nature of remittance received from outside

India satisfies all the conditions of Rule 6A and, hence, to be treated

as export of service.

» The Commission income amounting to Rs.9,21,714/- is in the nature

of Income from Other Sources and the same has been wrongly clubbed

under Profits and gain from business and profession while filing

income tax return. Thus, the total receipts would amount to
Rs.9,00,000/-.

► As their taxable turnover was Rs.9,00,000/- during FY.2015-16, they

were not required to get themselves registered under the provisions of

Section 69 (2) of the Finance Act, 1994.

»» The impugned order has been passed taking into consideration all the

necessary documents and evidences.

6. Personal Hearing in the case was held on 20.01.2023. Shri Rushikesh

Sheth, Chartered Accountant, appeared on behalf of the respondent for the

hearing. He reiterated the submissions made in cross-objection to appeal.

He stated that he would submit a written submission w.r.t. the commission

income earned by them. However, the respondent have failed to submit the
written submissions as stated by them.

O

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the cross-objections filed by the respondent and the 0
materials available on records. The issue before me for decision is whether

the impugned order dropping the demand of service tax amounting to

Rs.4,94,602/-, in the facts and circumstances of the case, is legal and proper
or otherwise. The demand pertains to F.Y. 2015-16.

6

8. It is observed from the materials available on record that the

proceedings against the respondent were dropped on the grounds that" the

matter was also enquired by the Preventive Section of Headquarter of

CGST, Ahmedabad South and Superintendent of CGST has informed the

noticee about conclusion ofthe enquiryfor theperiod 2013-14 to 2016-17. I

e do not find any other reasons to continue with the Show Cause
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Notice': However, the adjudicating authority has not recorded any findings

as to whether the issue involved in the matter enquired by the Preventive

Section was the same as that in the SCN issued to the respondent. Further,

while the adjudicating authority has not recorded any findings on the merits

of the case, the respondent have, in the crossobjections filed by them, made

submissions on the merits of the issue involved. These submissions appears

to have been not made before the adjudicating authority.

8.1 In view of the fact that the adjudicating authority has not given any

findings on the issues involved and the merits thereof and neither has he

given any finding on whether the issue involved in the impugned SCN is the

same covered by the enquiry of Preventive Section of CGST, Ahmedabad

South Commissionerate, I am of the considered view that the matter is
I

required to be remanded back to the adjudicating authority for denovo

proceedings for passing a speaking order on the merits of the issues

involved. Needless to state, the principles of natural justice are to be

adhered to in the remand proceedings.

9. In view of the facts discussed hereinabove, I set aside the impugned

order and allow the appeal filed by the appellant department by way of
remand.

The appeal filed by the appellant department stands disposed of in
above terms.

a(N. ryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST

To

The Assistant Commissioner,

.. acer-j,3-.
Akhilesh Kumar )

Commissioner (Appeals)
Date: 09.02.2023.

Appellant
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CGST, Division-VII,
Commissionerate ' Ahmedabad South.

Mis. Arvindbhai Ambalal Patel,
A/19, Satellite Bungalow,
Opposite Sarthak Tower,
Ramdevnagar, Ahmedabad - 380015

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGT, Ahmedabad South.for uploading the OIA)
,4.Guard File.
5. P.A. File.


